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Recourse and Non-recourse Debt: 
Differences in Loan Forgiveness
-by Neil E. Harl* 
  With farm commodity prices receding from the unusually high levels of 2012 and 2013, 
concerns are being voiced about loan forgiveness.1 We examined that issue in the May 27, 
2016 issue. Another dimension of loan forgiveness that puzzles many is the difference in 
treatment between recourse and non-recourse loans.2
What is the difference between recourse and non-recourse loans?
 The difference, of course, is whether the creditor is limited to the property given as 
collateral (a non-recourse loan) or is free to seek satisfaction from other asserts of the 
debtor (a recourse loan). 
 Recourse debt treatment. A taxpayer in 2016 transferred to a creditor an asset with a fair 
market value of $60,000 and the creditor discharged $75,000 of recourse indebtedness for 
which the taxpayer was personally liable. The taxpayer’s income tax basis was $40,000. 
The $40,000 return of basis would be without income tax consequences. The difference 
between income tax basis and fair market value ($20,000) would be taxed as though the 
property were sold and may produce ordinary income or capital gain depending upon the 
nature of the asset involved. The transaction could trigger recapture consequences. As 
discussed in the May 27, 2016 issue of the Digest,3 an eligible farmer or rancher might be 
eligible to reduce tax attributes and defer taxability.4 Otherwise, the difference between 
the income tax basis and fair market value would be taxable at that time.
 Non-recourse debt. As noted, non-recourse debt involves transactions where the creditor 
is limited to the property given as collateral and cannot seek satisfaction from other assets 
owned by the debtor. While non-recourse debt gained popularity in the 1970s, the inability 
of creditors to obtain satisfaction from other property caused a marked decline in its use. 
Nonetheless, non-recourse debt treatment may be encountered in farm and ranch debt 
workouts.
 A contract of sale for farmland with the remedy limited to forfeiture of the land in 
question and with no rights to pursue other assets, would be a non-recourse debt.5
 Commodity loans from the Commodity Credit Corporation are non-recourse loans to 
the extent that the debtor may pay off the loan with a sufficient amount of  an  eligible 
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2 Harl, Farm Income Tax Manual § 9.02[2][a], [b] (2016); Harl, 
Agricultural Law Manual § 4.02[13][a], [b] (2016).
 3  Harl, “Forgiveness of Debt: Different Rules for Some Farmers 
and Ranchers,” 27 Agric. L. Dig. 89 (2016).
 4  See Treas. Reg. § 1.1001-2(c), Example 8.
 5  See Treas. Reg. §§ 1.1038-1(d), 1.453-9(a).
 6  7 C.F.R. § 1421.19(a).
 7  7 C.F.R. § 1421.23(d).
 8  Ltr. Rul. 8918016, Jan. 31, 1989 (real property was abandoned 
back to the debtor with the unsecured portion of the mortgage 
discharged in bankruptcy; the mortgage, however, survived the 
bankruptcy).
 9  Treas. Reg. § 1.752-1, -2.
 10  Treas. Reg. § 1.752-2(c)(1).
 11  Harl, “Reviewing Authority in Handling LLC Losses,” 26 
Agric. L. Dig. 105 (2015).
 12  Treas. Reg. § 1.752-1(a)(1). See I.R.C. § 752(d).
 13  Harl, “Reviewing Authority in Handling LLC Losses,” 26 
Agric. L. Dig. 105 (2015).
commodity having a price support value equal to the  outstanding 
value of the loan.6 If insufficient commodity of  acceptable 
quality is transferred, the debtor is still personally liable for any 
deficiency.7
 A debtor in bankruptcy may encounter non-recourse treatment 
where property subject to recourse debt has been abandoned back 
to the debtor. The bankruptcy process strips off the recourse debt 
character and the obligation becomes non-recourse.8
Special attention to LLC debt
 Under the regulations, the debt of a limited liability company 
(an LLC) is generally characterized as non-recourse for purposes 
of the partnership regulations.9 That is because no member of 
the LLC bears the economic risk of loss for the debt, thanks to 
limited liability. Four exceptions are recognized for purposes of 
the partnership regulations.10
 Although it is not completely clear, it appears that the 
partnership regulations may not apply to the handling of non-
recourse debt under I.R.C. § 108 and 1001. This is discussed in 
more detail in the July 10, 2015, issue of the  Digest.11
 However, even more importantly, although it is not completely 
clear, it appears that the partnership regulations do not apply to 
the handling of non-recourse debt under I.R.C. § 108 (income 
from discharge of indebtedness) and § 1001 (determination of 
the amount of recognition of gain or loss). That was discussed 
in some detail in the July 10, 2015 issue of the Digest.13
ENDNOTES
 1  See Harl, “Forgiveness of Debt: Different Rules for Some 
Farmers and Ranchers,” 27 Agric. L. Dig. 89 (2016).
 2  See 5 Harl, Agricultural Law § 39.02[1], [2] (2016). See also 
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
ADvERSE POSSESSION
 OPEN AND NOTORIOUS USE. The plaintiffs owned farm 
land bordering the two properties of the defendants. When the 
plaintiffs purchased their property in 1999, they discovered that 
the fence on their property was 50 feet inside their property. 
The undisputed evidence showed that the prior owners of the 
defendants’ properties had used the disputed strip as pasture land 
up to the fence line for more than 10 years. The defendants also 
included the disputed strip in their use of the property after they 
purchased their properties. The plaintiffs argued that an exception 
recognized by the court in Murray v. Bousquet, 280 P. 935 (Wash. 
1929) applied because the prior owner of the plaintiffs’ property 
was an absentee owner. The Murray court held that there was 
no presumption of an owner’s knowledge of adverse possession 
where the adverse use of an owner’s property was not readily 
observable and the owner did not reside on the property. The 
court ruled that the exception did not apply in this case because 
the disputed strip was not hidden by geographical obstructions 
such as woods or mountains. The plaintiffs also argued that their 
payment of taxes on their full property revested their ownership in 
the disputed property by adverse possession. The court held that 
payment of taxes is not an element of adverse possession and was 
insufficient to destroy the title gained by adverse possession by the 
prior owners of the defendants’ properties prior to the plaintiffs’ 
purchase of their property. Judd v. Johns, 2016 Wash. App. 
LEXIS 1358 (Wash. Ct. App. 2016).
ANImALS
 HORSES. The plaintiff and friend visited the friend’s horse at 
